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Agreements That May Give Rise
to Antitrust Risk

• Restrictions on Competition Contained Within
Employment Contracts

• Agreements with
Competing Employers
Restricting Competition in
the Hiring and Retention
of Employees
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Governing Antitrust Statutes

• Ohio Valentine Act
• Contains provisions analogous to Section 1 of the Sherman Act

• Interpreted in accordance with the Sherman Act

• Federal Sherman Act
• Section 1: Prohibits agreements in

restraint of trade

• Section 2: Prohibits monopolization
and attempts to monopolize

• Statute provides for civil and criminal
liability
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Employment Contracts
• Provisions limiting competition are subject to antitrust

review. These include:
• Provisions restricting competition during the course of

employment

• Post-employment restrictions (including covenants not to
compete)

• Subject to review under the rule of reason

• Relatively low risk provided the restrictions are
narrowly drawn and of limited duration
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Agreements with Competing
Employers

• In the absence of a pro-competitive collaboration it is
per se illegal for competing employers to enter into
agreements restricting competition. Such
agreements may include:

• Anti-poaching agreements

• Agreements regarding the terms and conditions of
employment

• The Department of Justice is aggressively
investigating and prosecuting agreements among
competing employers to restrict competition in the
employment market
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Recent DOJ Enforcement
Actions Include:

• U.S. v. eBay, Inc. (2014)

• U.S. v. Adobe Systems Inc., Apple Inc., Google, Inc.,
Intel Corporation, Intuit Inc. and Pixar (2010)

• U.S. v. Lucasfilm Ltd.(2010)
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Nature of Alleged Violations

• Agreements not to recruit each other’s employees

• Agreements not to cold call each other’s employees

• No-hire agreements

• Agreements to notify competitor after making an offer
to its employee

• Agreements not to counteroffer
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Conduct Enjoined by
Final Judgments

• Prohibit parties from “agreeing, or attempting to
agree, with another person to refrain from cold calling,
soliciting, recruiting, hiring or otherwise competing for
employees of the other person”

• Includes agreements not to make
counteroffers or to notify each other
when making an offer to each
other’s employee
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Conduct Not Prohibited

• Final judgments create an exception for no direct
solicitation provisions provided such provisions are:

• Contained within existing and future employment of severance
agreements;

• Reasonably necessary for mergers or acquisitions,
consummated or unconsummated, investments, or divestments,
including due diligence related thereto;

• Reasonably necessary for contracts with consultants or
recipients of consulting services, auditors, outsourcing vendors,
recruiting agencies or providers of temporary employees or
contract workers;
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Conduct Not Prohibited (cont.)

• Final judgments create an exception for no direct
solicitation provisions provided such provisions are:

• Reasonably necessary for the settlement or compromise of
legal disputes; or

• Reasonably necessary for (i) contracts with resellers or OEMs;
(ii) contracts with providers or recipients of services; or (iii) the
function of a legitimate collaboration agreement, such as a joint
development, technology integration, joint ventures, joint
projects (including teaming agreements) and the shared use of
facilities.
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Factors Courts and Agencies Will Consider
in Evaluating Ancillary Restrictions

• Business Justifications for the Restriction

• Market Power of the Parties to the Agreement

• Personnel Covered by Restriction

• Geographic Scope of the Restriction

• Duration of the Restriction
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Criminal Investigations Involving
Company Personnel

• Company Guidelines for Responding to Government
Subpoenas/Requests for Information

• Internal Investigation
• Importance of Maintaining A/C Privilege

• Necessity of Upjohn Warnings

• Retention of Individual Counsel (including related issues of
advancement of fees and indemnification)

• Obligation to Report Criminal Conduct

• Navigating the Legal Process as Victim
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